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R
elevance

•
C

ross-border succession cases: not m
ore than 2-

4%
 (esteem

 by the H
ungarian C

ham
ber of C

ivil Law
 

N
otaries)

•
C

ase groups:
o

H
ungarian citizens as beneficiaries of in-kind 

com
pensation in R

om
ania;

o
’56-refugees having m

oved hom
e after 1989 w

ith 
significant assets abroad (and double citizenship);

o
R

etired senior couples from
 the N

etherland and 
G

erm
any having settled in H

ungary;
o

W
ealthy H

ungarians having a bank account in 
A

ustria / an apartm
ent in S

pain, etc.



Issues

1.
Interpretation of the R

egulation
•

A
) G

eneral: A
m

biguities and Lacunae
•

B
) C

ountry-related: the O
utlines of P

ublic P
olicy

2. C
om

patibility of the R
egulation w

ith N
ational 

Law
•

A
) S

ubstantive M
atters

•
B

) P
rocedural/P

IL Issues

3. Feasibility –
A

ccessibility of Inform
ation N

eeded



1) Interpretation of the R
egulation

A
) A

m
biguities and Lacunae (highlighted by T. Szőcs)

A
1) The A

pplicable Law
 to the A

dm
issibility of Joint W

ills
o

Prohibited: R
O

/ IT/ FR
o

Perm
itted: D

E (B
erliner Testam

ent, relevant also in H
U

) / Scandinavian countries
•N

otion in Art. 3.1. c) –
now

here referred to
‘joint w

ill’m
eans a w

ill draw
n up in one instrum

ent by tw
o or m

ore persons;

•Exam
ple of the Finnish-H

ungarian brothers by T. Szőcs
•Applicable law

? Art. 24 v. 25.
o

24: “D
ispositions of property upon death other than agreem

ents as to 
succession”

H
ypothetical lex successionis on the day the w

ill w
as drafted…

(cum
ulatively or 

separately? ---lim
ping/zoppo joint w

ills…
)

o
25: “Agreem

ents as to succession”
---see Art. 3.1.b): “including an agreem

ent 
resulting from

 m
utual w

ills”
Art. 25 Para 3: C

hoice of law
 (of nationality of any of 

them
) regarding the adm

issibility, substantive validity and binding effects…



1) Interpretation of the R
egulation

A
)A

m
biguities and Lacunae (highlighted by T. Szőcs)

A
2) Substantive validity of dispositions of property upon 

death: lex successionis v. “E
rrichtungsstatut”(subsequent 

change of the habitual residence has no effect on the 
substantive validity) 
•A

rt. 26: exhaustive or illustrative list?
(a) the capacity…
(b) the particular causes w

hich bar the person m
aking the disposition…

c) the adm
issibility of representation…

(d) the interpretation of the disposition;
(e) fraud, duress, m

istake and any other questions relating to the consent or 
intention of the person m

aking the disposition.

•G
ram

m
atical v. Teleological Interpretation

o“E
xpression “in particular”is m

issing…
oB

ut see. W
hereas (7): “organise their succession in advance”/ (37): “to know

 in 
advance w

hich law
 w

ill apply to their succession”



1) Interpretation of the R
egulation

A
)A

m
biguities and Lacunae

A
3) H

abitual residence –
selected illustrations based 

on the B
udapest w

orkshop

•A
ustrian-H

ungarian
double

citizen
has

a
fam

ily
and

a
fam

ily
house

in
H

ungary;buthe
w

orks
in

Vienna
from

M
onday

to
Thursday;and

ow
ns

3
flats

in
Vienna

too;he’s
gotalso

a
girlfriend

in
Vienna

and
a

com
m

on
child

w
ith

her;he
dies

in
a

fatalcaraccidentin
H

ungary.

•H
ungarian

citizen
shares

his
tim

e
betw

een
Budapest

and
Barcelona;

has
assets

in
both

cities
and

is
m

arried
in

both
(sic!)

countries…
/

Is
citizenship

crucial?
/A

nd
ifhe

is
a

double
citizen?

D
oes

itm
atter

that
the

2nd
m

arriage
is

invalid?
W

hat
is

the
relationship

to
fundam

ental
values

and
hum

an
rights?

D
o

the
values

ofthe
assets

m
atter?



1) Interpretation of the R
egulation

B
) C

ountry-related: the O
utlines of Public Policy

•Public policy is touched upon 0
:m

arriages not freely entered into; underage 
m

arriages; restrictions due to interreligious m
arriages; the m

ale child’s share is 
bigger…

; discrim
ination of extram

arital children;
•Public policy is not touched upon -

: traditional m
arriages (cf. lex loci 

celebrationis
B

U
T: D

isagreem
ents / D

issents:

Issue
N
otaries

Judges
A
cad.

P
olygam

ous m
arriages and their succession 

effects
.

0
.

R
epudiation / talaq

.
0

0

R
eserved share -disinheritance

-
0

0

D
iff. rules on the inheritance of sam

e-sex 
spouses/registered partners (i.p. none/less…

)
-

0
0

D
iff. rules on the inheritance of de facto 

cohabitants (i.p. m
ore/any…

)
-

0
-



2) C
om

patibility of the R
egulation w

ith N
ational Law

A
)

Substantive M
atters

•
A

rt. 31: A
daptation of rights in rem

 (H
U

: num
erus clausus)

o
fideicom

issarische
S

ubstitution (AT);
o

D
auertestam

entsvollstreckung
(long term

 w
ill-executorship, D

E
, if 

the child is m
inor…

) 
w

hat is the closest equivalent? “restraint on alienation and 
encum

brance”

•
R

egistration of ow
nership into the land registry based on 

European C
ertificate of Succession

If issued by G
erm

an courts, only abstract proportions are presented, 
not the particular identification-data of the prem

ises/im
m

ovables
(address, land parcel or cadastral no.) ---A

ct on Land R
egister w

as 
am

ended
o

M
issing data to be subm

itted by the heirs or
o

A
daptation procedure to be com

m
enced.



2) C
om

patibility of the R
egulation w

ith N
ational Law

B
) Procedural and PIL Issues –

C
om

patibility and 
Intersections
•U

nity of Succession, U
niversal Scope: “the tw

ilight of 
conflict of law

s of the M
em

ber S
tates”–

avoiding the “double 
track”P

IL w
ithin the scope of the R

egulation.
•R

isk of confusion: E
uropean C

ertificate of S
uccession / 

C
ertificate of S

uccession v. Inheritance C
ertificate, ???but 

w
hat is that??? –

C
f. Probate P

rocedure A
ct (XXXV

III/2010) 
§

102/D
:

o
D

eceased is H
ungarian citizen and

o
A

ll the estate is in a third country and
o

N
o m

em
ber state has jurisdiction according to the E

S
R

 
(neither the habitual residence nor any assets in any 
m

em
ber state).



2) C
om

patibility of the R
egulation w

ith N
ational Law

•B
) Procedural and PIL Issues –

C
om

patibility and Intersections
•Probate procedure already com

m
enced in a third country…

o
Lis pendens, Art. 17. ESR

.: „are brought in the courts of different M
em

ber 
S

tates”
o

If the other country is N
O

T a m
em

ber state, E
S

R
 does not apply in this 

respect ---cf. national P
IL! Lis pendens, if. a.o.t. the recognition of the 

judgm
ent is not excluded.

o
B

ut recognition of the judgem
ent is excluded, if H

ungary has exclusive 
jurisdiction according to the national P

IL! (For exam
ple: real estate in 

H
ungary).

o
Thus, national rules on P

IL and jurisdiction tough have a significance, in 
relation to probate procedures in third countries, if it is about the 
recognition .

To sum
 it up (sim

ultaneous application of the E
S

R
 and of the national P

IL):
o

E
S

R
 applies: w

hether the H
ungarian notary has jurisdiction

o
B

ut the H
ungarian P

IL applies on the recognition of a judgem
ent passed in 

a third country .



3) Feasibility –
A

ccessibility of Inform
ation N

eeded

•
P

robate in H
ungary: 

o
ex officio, even if the participants are passive

o
Inform

ation on the assets (abroad) is needed (reserved share; settlem
ent)

o
C

atch 22: foreign bank accounts, safe deposits…
 the bank requires the EC

S, but it 
com

es in the end…
•

Art. 66.5 ESR
: content and details unclear…

•
S

olutions
o

C
ouncil R

egulation (E
C

) N
o 1206/2001 of 28 M

ay 2001 on cooperation betw
een 

the courts of the M
em

ber S
tates in the taking of evidence in civil or com

m
ercial 

m
atters (notary –

court? Tim
e consum

ing /
)

•
C

onvention of 18 M
arch 1970 on the Taking of E

vidence A
broad in C

ivil or 
C

om
m

ercial M
atters

•
Bilateral treaties…

o
E

C
S

according to A
rt. 63 (2) c): the pow

ers of the person m
entioned in the 

C
ertificate to execute the w

ill or adm
inister the estate. B

ut if there is dissent am
ong 

the “heirs”?
•

O
pen questions:
o

Inform
ation on w

ills abroad? / R
eaching the unknow

n heirs abroad?
o

Lis alibi pendens abroad?


